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RIARA LAW SCHOOL
UNIVERSITY OF EXAMINATION FOR BACHELOR OF LAWS (LLB) DEGREE
23RD APRIL 2025
RLB 101, CONSTITUTIONAL LAW I
EXAMINER: SAMUEL KYALO

INSTRUCTIONS
1. This is the final examination in Constitutional Law I.  You will earn 70% of your final grade from this final examination and 30% from Continuous Assessment Assignments.
1. [bookmark: _Hlk164418239]This examination has eight (8) pages, including this first page. The paper consists of FOUR questions. Answer QUESTION ONE and ANY OTHER TWO questions. 
1. Time allocated for this examination is TWO (2) HOURS.  You must stop writing when time is called.
1. Please sign the roll sheet when you turn in you answer sheet.  If you fail to sign the roll sheet, we shall have no way of establishing that you sat for this examination and your marks will not be reported.
1. This is a CLOSED BOOK examination.  This means you are not permitted to bring ANY hard or soft materials to the examination room.  You re also not allowed to access materials stored in computers, electronic gadgets or the internet.  You should not bring to the examination room any of the following: cell phones, tablets, computers, statutes, notes, outlines, or books.  Neither should you bring to the examination room books or materials unrelated to this course.  If you need to have medicine or food items with you, please let the invigilator know before the examination begins.
1. This examination is governed by Riara University Academic Honesty Regulations. Students who violate those regulations will be penalised.  Students have an obligation to report to the invigilator any incidences of academic dishonesty compromising the integrity of this examination.
QUESTION ONE
The Republic of Chilo (hereinafter "Chilo") is a sovereign, democratic nation located in East Africa. Its current Constitution was enacted in June 2021 after an overwhelming majority approved it in a referendum. Chilo’s 2021 Constitution closely mirrors Kenya’s 2010 Constitution, with one major difference: Chilo has a centralised system of government; it does not have devolved units or county governments in its system of government. Additionally, its legislative arm of government consists of a single house, known as Parliament.
Despite enacting a new Constitution, Chilo continues to struggle with economic instability and high levels of poverty. According to the latest World Bank income classification (as published in the World Development Indicators report), Chilo remains a low-income country, and the International Monetary Fund (IMF) has described its economic outlook as highly vulnerable, citing structural weaknesses, fiscal deficits, and external debt pressures.
Against this backdrop, Chilo’s newly elected government, led by President William Mamba, vowed to implement a series of transformative policies aimed at unlocking the country’s economic potential and enhancing equitable resource distribution across all regions. To achieve this, one of Parliament’s top priorities was to enact a law to facilitate the new administration’s economic transformation agenda. Accordingly, as soon as Parliament commenced its sittings in early 2025, it fast-tracked the debate and enactment of the Chilo Special Development Fund (CSDF) Act 2025, which the President swiftly signed into law. The Act came into effect on 27th March 2025.
As soon as the CSDF Act came into force, human rights activists and civil society organisations began raising concerns about its constitutionality, arguing that while the new law was well intended, some of its provisions were inconsistent with the letter and spirit of Chilo’s 2021 Constitution and could revive Chilo’s oppressive post-colonial past. In particular, the following provisions of the CSDF Act, 2025, have been the subject of recent public debate:
Section 3: Establishment of Chilo Special Development Fund (CSDF) and CSDF Constituency Committees  
(1) There is established a Fund to be known as the Chilo Special Development Fund which shall be administered by CSDF Constituency Committees at each constituency. 
(2) The CSDF Constituency Committees referred to in subsection (1) shall, in every constituency be constituted and convened by the elected Member of the National Assembly within the first sixty days of a new Parliament and shall comprise of— 
(a) the elected member of Parliament; 
(b) one Magistrate nominated by the Member of Parliament, subject to the approval of the Chief Justice. 
(c) two members, being one man and one woman, representing the youth in the constituency; 
(d) two members, being one man and one woman, representing persons with disabilities in the constituency; and
	Section 4: Role of Magistrates in CSDF Constituency Committees 
(1) A Magistrate appointed as a member of a CSDF Constituency Committee shall retain their judicial roles and shall be the principal advisor of the CSDF Constituency Committee. 
(2) To promote the effective functioning of the CSDF Act, a Magistrate appointed to a CSDF Constituency Committee shall ensure that their discharge of judicial functions does not undermine the CSDF Act and shall consider the CSDF framework in their decision-making.
(3) To ensure compliance with subsection (2), a Magistrate shall submit to the Member of Parliament chairing their respective CSDF Constituency committee the following, on the fifth day of each new month:
(a) A list, certified by the Registrar of the Magistrates' Court, detailing all pending cases before them and the decisions they have issued during the reporting period.
(b) A statement confirming that their judicial decisions align with the government’s development agenda as set out in the CSDF Act.
Section 25: Temporary Suspension of Certain provisions of the Chilo Constitution 2021
(1) Article 10 (on national values and principles of governance) of the Chilo Constitution, 2021, is hereby suspended until such a time as the country achieves economic stability. Specifically, the Board and the CSDF Constituency Committees may administer the Fund in the best interests of the country without regard to the values and principles outlined in the aforementioned constitutional provision.
(2) Upon the attainment of economic stability, the President shall reinstate Article 10 of the Constitution. 
Part A:
A local NGO, the Chilo Human Rights Initiative (CHRI), has approached Sharp & Smart Advocates LLP, the law firm where you are currently undertaking your internship. CHRI seeks legal advice on the constitutionality of the CSDF Act, 2025. Your supervisor, Mr. Sharp Shupavu, has assigned the matter to you and instructed you to draft a legal opinion addressing the constitutional issues raised by the CSDF Act, 2025. Your opinion should be well-reasoned and supported by relevant legal authorities. (20 Marks)
Part B:
It is now April 2025.
Following your legal opinion in Part A, CHRI decided to file a constitutional petition challenging the CSDF Act. The petition has been heard by the High Court of Chilo at Libertalia which delivered a Judgment in the matter on 5th April 2025. In its judgment, the High Court (F Malema J) found that portions of the CSDF Act were unconstitutional based on a number of grounds urged by your client.
Upon learning about the High Court decision, President Mamba immediately convenes a press conference, in which he not only criticises the High Court decision but also launches a scathing attack on Justice F Malema calling him “a crook who is out to undermine democratic values”. Subsequently, the president issues an Executive Order, whose content is reproduced below: 
EXECUTIVE ORDER NO. 5 OF 2025
IN EXERCISE of the authority vested in me as President by the Constitution and the laws of the Republic of Chilo, I, William Mamba, President and Commander-in-Chief of the Chilo Defence Forces, order and direct:
i) That the judgment and decree issued by the High Court of Chilo at Libertalia in HC Pet. 3 of 2025, Chilo Human Rights Initiative (CHRI) v AG & Others (Malema J), is hereby reversed and declared null and void for failing to respect democratic values. 
ii) For the avoidance of doubt, all government agencies are herby directed to disregard and/or ignore the said decision and proceed with the rollout of the CSDF without further delay.
iii) As a consequence of the judicial misconduct described in paragraph (i) of this Executive Order, the Honourable Justice F. Malema is hereby dismissed from the office of Judge of the High Court of Chilo with immediate effect.
ISSUED under my hand and seal at State House, Libertalia this 6th day of May, 2025.							
WILLIAM MAMBA, MBS 
PRESIDENT
Drawing on legal authorities and the materials we have studied, analyse whether the President’s actions violate any constitutional principles. (10 Marks)
QUESTION TWO
The Republic of Tetang, located in North Africa, has been embroiled in a brutal civil war for the past eight years, primarily driven by disputes over its oil-rich territory, Futa. The war erupted following escalating tensions between two dominant ethnic groups, the Lala and the Amuka, who both inhabit Futa and claim ownership over it. For the Lala, Futa is a holy region, considered sacred and central to their spiritual and cultural identity. When oil deposits were discovered nine years ago, the Lala expressed their position that Futa should remain untouched, preserved as a place of prayer and pilgrimage, free from commercial activities that might desecrate its spiritual significance. The Amuka, on the other hand, see Futa as an economic lifeline, arguing that its vast oil reserves should be harnessed to generate wealth, create jobs, and improve infrastructure for the benefit of Tetang’s people. As tensions mounted, the government, controlled by the Tetang Conservative Party (TCP), which is considered Lala-dominated, designated Futa as a protected cultural site, effectively blocking oil exploration. The Amuka, through the Lala Peoples Liberation Party (LPLP) led by Mr. William Mamba, strongly opposed this move, viewing it as a deliberate attempt to marginalise their economic interests. Protests soon escalated into violent clashes, with each side accusing the other of each other’s rights. Foreign actors and multinational oil companies exacerbated the conflict by silently backing rival factions to further their own interests. 
The war has devastated Tetang’s economy, displaced thousands, and severely weakened state institutions. According to Human Rights Watch, at least 2,345 people have lost their lives since the conflict began, with thousands more forcibly displaced.
After years of failed peace talks, the United Nations brokered a historic peace agreement, culminating in a widely televised handshake between the leaders of the TCP and the LPLP factions. As part of the settlement, both sides agreed that a strong and enduring constitution is essential for rebuilding the country and ensuring long-term stability. They envision this as a "Never Again" Constitution, designed to prevent future conflicts, heal past divisions, and promote national unity.
In the weeks that follow, an Expert Drafting Committee, jointly appointed by the former adversaries, is tasked with drafting Tetang’s new constitution. The Committee comprises constitutional experts, representatives from key social and political groups, and specialists in governance, human rights, and conflict resolution.
One of the newly appointed members is Miss Katiba Shupavu, a distinguished constitutional expert renowned for her role in drafting the constitutions of South Africa and Kenya. You have recently graduated from law school with High Honours and have been appointed as Miss Shupavu's Research Assistant.
Part A:
Miss Shupavu seeks your advice on the fundamental principles that should form the foundation of Tetang’s new constitution and how these principles should be effectively incorporated into the draft constitution. Drawing from examples in Kenya’s 2010 Constitution, highlight these principles and explain how they can be expressed in Tetang’s proposed constitution.
Part B:
Miss Shupavu recalls having heard of a new idea in modern constitutionalism, known as transformative constitutionalism. She asks you what it means and how she and the Committee can ensure that Tetang’s new constitution is transformative. Using relevant materials, including scholarly articles discussed in this course, provide a well-supported response.
QUESTION THREE 
“It is not in doubt that the doctrine of separation of powers is a feature of our constitutional design and a pre-commitment in our constitutional edifice.  However, separation of powers does not only proscribe organs of government from interfering with the other’s functions.  It also entails empowering each organ of government with countervailing powers which provide checks and balances on actions taken by other organs of government.  Such powers are, however, not a license to take over functions vested elsewhere.” Mumo Matemu v. Trusted Society of Human Rights Alliance & 5 others [2013] eKLR, para 49 (Court of Appeal)
a) Reflect on the foregoing statement and provide a detailed discussion the concept of Separation of Powers-what it is, its underlying principles, and how this doctrine has found expression in the Constitution of Kenya. (10 marks) 

b) In post-2010 constitutional litigation, Kenyan courts have faced challenges in balancing the different demands of separation of powers, particularly when required to interfere with decisions made by other arms of government. Some argue that such judicial interference (by Judges, who are unelected) violates the separation of powers. Discuss the validity of this argument within Kenya’s constitutional context, drawing on relevant case law discussed in class. (10 marks)
QUESTION FOUR
a) “In the British constitutional system of parliamentary sovereignty, parliament is the highest and most supreme institution in the land. Law is what parliament says it is.” British approach in Reliable Concrete Works Ltd v Municipal Council of Nakuru & 2 others [2009] KEHC 1 (KLR) (Maraga J, as he then was).
Critically analyse this statement, and reflect on the extent, if any, to which Kenya’s constitutional design embraces parliamentary supremacy (10 Marks).
b) One of the unique features of Kenya’s constitutional framework is the establishment of commissions and independent offices, sometimes referred to as a 'fourth branch' of government. Based on discussions in this course, and providing at least three examples of such institutions, critically evaluate whether creation of such institutions threatens Montesquieu’s understanding of the separation of powers. (10 Marks)
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