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INSTRUCTIONS
1. This is the final examination in EQUITY AND TRUSTS.  You will earn 70% of your final grade from this final examination and 30% from Continuous Assessment Assignments.
2. This examination has THREE questions.  Question One is 30 marks; the others are 20 marks each. Please answer ALL THE THREE QUESTIONS.
3. The examination has 3 pages, including this one.
4. Time allocated for this examination is TWO HRS (2) hours.  You must stop writing when time is called.
5. Please sign the roll sheet when you turn in you answer sheet.  If you fail to sign the roll sheet, we shall have no way of establishing that you sat for this examination and your marks will not be reported.
6. This is a CLOSED BOOK examination.  This means you are not permitted to bring ANY hard or soft materials to the examination room.  You’re also not allowed to access materials stored in computers, electronic gadgets or the internet.  You should not bring to the examination room any of the following: cell phones, tablets, computers, statutes, notes, outlines, or books.  Neither should you bring to the examination room books or materials unrelated to this course.  If you need to have medicine or food items with you, please let the invigilator know before the examination begins.
7. This examination is governed by Riara University Academic Honesty Regulations. Students who violate those regulations will be penalized.  Students have an obligation to report to the invigilator any incidences of academic dishonesty compromising the integrity of this examination.




QUESTION ONE (30 MARKS)
Paul died in March 2015, leaving a will dated 7 April 2010 containing the following bequests:
(a) Kshs. 50 million to Tom, and it is my wish that he will hold this sum to provide a reasonable amount out of it to enable my girlfriend Eileen to keep up her present standard of living, and generally ‘keep up appearances’.
(b) Kshs. 100 million to my trustees Josephine and Maureen to distribute in their absolute discretion to any inhabitant of the County of Muranga who has attained the age of 21 years at the date of my death or any child of such an inhabitant on reaching the age of 21 years.
With reference to the rules on certainty and with reference to case law, advise on the validity of these gifts.


QUESTION TWO (20 MARKS)
“Legal transplants are the main source of legal change in any country. Lawyers prefer to imitate laws and principles from other jurisdictions rather than react directly to solve societal problems with an original rule or principle”. (Professor Alan Watson, 1974).
Do you agree with this statement in as far as Equity in Kenya is concerned? Your answer should include (but not necessarily be limited to) answers to the following questions:
a) How, if at all, is equity recognised under the constitution of Kenya? Do Articles 2(5) and 2(6) of the Kenyan Constitution 2010 on international law affect the application of equity in Kenya in any way?
b) Are courts bound to follow decisions on equity by courts before or after the date of reception?







QUESTION THREE (20 MARKS)

The Kenyan commercial landscape is characterised by a variety of money lenders, ranging from banks to so-called loansharks and to digital lenders. Excited by these developments and seeing an opportunity to upgrade his lifestyle David approaches a lending company known as Dala and borrows Kshs. 800,000. He provides his car as security. 

David spends some of the money on an ill-advised business venture involving cryptocurrency and the rest on living the high life. The money is soon gone, he is unable to repay the loan and Dala is threatening to auction the car. 
David sues Dala for the return of his car. He argues that since Dala is unlicenced, the loan agreement is null and void. 
a) With reference to any maxims of equity you deem relevant, advise David. 
b) What legal effect, if any, would occur if Dala was required to be licensed by any statutory law in Kenya? 
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